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Tax	Aspects	of	U.S.	Real	Estate	Investment	by	Non-U.S.	Persons	
 
This	memorandum	contains	general	information	only	and	does	not	constitute	legal	advice.	Please	consult	an	attorney	for	individual	

advice	regarding	your	own	situation.	We	make	no	undertaking	to	advise	recipients	of	any	changes	or	developments	in	the	matters	

discussed	below.	

 

While savvy international real estate investors keep up-to-date with U.S. tax regulations, the 

sweeping changes in U.S. tax laws recently enacted makes having a firm grasp of the U.S. rules 

all the more important. We have prepared a general, but sophisticated, primer to help real estate 

investors from abroad (“non-U.S. persons,” as the U.S. tax regulations call them) and their 

investment advisors begin to evaluate which opportunities to pursue and understand how best to 

structure (and exit from) investments in order to minimize the inadvertent impact of taxes. 
 

First Principles, or “Why is Investing in U.S. Real Estate Different?” 
Although non-U.S. persons generally are not subject to U.S. income tax on capital gains from the 

sale of many types of U.S. property (including shares in a U.S. company), they are subject to U.S. 

income tax on U.S. source net rental income and on gains from the sale or other disposition of 

certain “U.S. real property interests,” as discussed below. In the case of individuals and trusts 

holding real estate either directly or through certain pass-through entities, a preferential capital 

gains rate may be available – otherwise, capital gains earned by corporations are taxed at the 

same corporate tax rate as the corporation’s other income (such as net rental income). 
 

Deductions and Deduction Limitations 
Because U.S. federal (and state) income tax is generally imposed on net taxable income, certain 

deductions (i.e., mortgage interest, loan origination costs, insurance, real estate taxes, incidental 

repairs, and depreciation) may be available to reduce net taxable income for investments in 

commercial (and, potentially, residential rental) real property; however, certain important deduction 

limitations may apply, and U.S. federal (and state) income tax can both impose significant costs 

and reduce investment  returns  from rental income.	 	
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A general summary of certain relevant deductibility principles is set forth in the chart below. 
 
 

Overview of U.S. Federal Tax Deduction Availability Based Upon Investment Structure Used to Buy Real Property 

Direct / Pass-Through Non-U.S. Holding Company Tiered Holding Company 
 
Deductions should be 
available if property 
held for business or 
investment use. 
 

 
Mortgage interest, loan origination costs, 
insurance, real estate taxes, the cost of 
incidental repairs, and depreciation 
should generally be deductible. 163(j) 
limitations (interest deduction cap) may 
apply in absence of separate election. To 
benefit from deductions, the non-U.S. 
holding company must generally make an 
election to be treated as engaged in a 
U.S. trade or business. 
 

 
Mortgage interest, loan origination costs, 
insurance, real estate taxes, the cost of 
incidental repairs, and depreciation 
should generally be deductible. 163(j) 
limitations (interest deduction cap) may 
apply in absence of separate election 
and/or certain other significant 
exceptions. 
 

 
Deductions may be 
disallowed if property is 
held for personal use. 
Passive Activity/Hobby/ 
Miscellaneous Itemized 
Deduction Limitations 
may apply. 

 

 
SALT deduction limitations may apply to 
limit property tax deductions (if property is 
held for personal use). 
Mortgage interest deduction limitations 
may apply (if property is held for personal 
use). 
 

 
Section 385 requirements may apply. 
SALT deduction limitations may apply to 
limit property tax deductions (if property 
is held for personal use). 
Mortgage interest deductions limitations 
may apply (if property is held for 
personal use). 
 

 
FIRPTA and Taxation of Gain upon Sale or Disposition of U.S. Real Estate  
Gains from the sale or disposition of U.S. real property are taxed under a special set of rules 

commonly referred to as the “FIRPTA” (from the “Foreign Investment in Real Property Tax Act”) 

regime. Under these rules, a “U.S. real property interest” (“USRPI”) is broadly defined to include 

not only raw land, a house, a mall, an apartment complex, or an office building, but also certain 

indirect rights (e.g., mineral rights, “shared appreciation” rights, options, equity kickers) and 

interests in certain U.S. corporations that hold U.S. real property exceeding certain thresholds. In 

essence, gain upon the sale or disposition of a USRPI is deemed to be income that is ‘effectively 

connected to a U.S. trade or business” (so-called “ECI”), which exposes the income generated 

to the highest potential U.S. tax rates regardless of whether a U.S. trade or business exists. 

For non-U.S. individuals and non-U.S. trusts, this type of income is taxed on a net basis at the 

applicable capital gains tax rate. For non-U.S. corporations, no special capital gains rate applies, 

and the gains are subject to the newly-enacted 21% corporate tax rate; however, in the case of a 

disposition by a non-U.S. individual or a non-U.S. corporation or trust, FIRPTA imposes certain 
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additional disclosure and compliance requirements upon sale or disposition of a USRPI, and may 

also result in the imposition of an U.S. withholding tax imposed on the gross proceeds of the sale 

(which may result in over-withholding of tax at the time of sale, and thus require making additional 

U.S. tax filings to obtain a refund), unless certain certifications and/or other conditions are 

satisfied. 
 

Summary of U.S. Federal Taxation of ECI Based Upon Investment Structure Used to Hold Real Property 

Direct / Pass-Through Non-U.S. Holding Company Tiered Holding Company 
 
Net rental income taxable as ECI at 
ordinary marginal rates of up to 37%. 
Up to 20% “pass- through” deduction 
may be available. 
 

 
Net rental income 
taxable as ECI at 
corporate tax rates of 
up to 21%. 

 
Net rental income taxable at corporate tax 
rates of up to 21%. 
 

 
Up to 20% (generally not, subject to 
additional 3.8% NIIT surcharge) long-
term capital gain rate may be available. 
 

Preferential 20% long-
term capital gain rate 
not available; net sale 
proceeds taxable as 
ECI at up to 21%. 
 

Preferential 20% long-term capital gain 
rate not available; net sale proceeds 
taxable at corporate tax rates of up to 
21%. 
 

 
State and Local Tax Issues 
There may also be additional state and local tax issues to consider, depending upon where the 

real estate is located. For example, buying and selling real estate in New York generally results in 

the imposition of at least one transfer tax (i.e., New York State Real Estate Transfer Tax) on the 

seller of the property, and possibly many others depending on the type of property being sold, the 

location of the property and whether a mortgage will be recorded with respect to the property. 

In addition, non-U.S. persons should keep in mind that under the recently-enacted U.S. Federal 

tax laws there are now significant new limitations on the Federal deductibility of state and local 

taxes incurred in connection with real estate held for personal use (as opposed to 

investment/rental income producing business property). 
 
U.S. Estate Tax 
As a general matter, the U.S.-taxable assets of a non-U.S. individual includes only property 

having a “situs” within the United States at the time of death. Gifts of tangible U.S. situs property 

are generally subject to U.S. gift tax. Thus, in general, directly held U.S. real estate will be subject 

to U.S. transfer tax (although certain techniques involving the use of mortgages and insurance may 
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be available to mitigate this U.S. transfer tax exposure). 
 
The characterization of interests in partnerships and other “pass-through” entities is more 

complex, and beyond the scope of this overview. Suffice it to say that there is, at the very least, a 

risk that certain real estate held through a non-corporate “pass-through” structure may be subject to 

U.S. transfer tax. 
 
By contrast, U.S. real estate owned through a non-U.S. corporation, or a tiered non-U.S./U.S. 

corporate holding company “stack,” should generally both be treated as an intangible and avoid 

U.S.-situs treatment, and therefore should not be subject to U.S. transfer taxes. There may also 

be state estate tax/inheritance tax issues to consider depending upon where the property is 

located. 
 

Overview of U.S. Federal Estate Tax Exposure Based Upon Investment Structure Used to Hold Real Property 

Direct / Pass-Through Non-U.S. Holding Company Tiered Holding Company 
 

U.S. Real Estate will or, in 
some instances, may be 
subject to U.S. estate tax. 

 
Interests in Holding Company and 
underlying U.S. real estate should 
generally not be subject to U.S. estate tax. 
 

 
Interests in Holding Company and 
underlying U.S. real estate should 
generally not be subject to U.S. estate 
tax. 

	
U.S. Withholding Tax 
In the case of a corporate holding structure, a second layer of either branch profits tax or U.S. 

withholding tax would generally apply (at a 30% rate, unless reduced by an applicable treaty) to 

non-liquidating distributions of rental income and/or distributions of capital gains realized upon 

sale of the U.S. real estate. 
 
In the case of a tiered U.S./Non-U.S. Corporate “Stack,” the underlying U.S. subsidiary 

corporation would withhold (at a 30% rate, unless reduced under an applicable treaty). Where a 

non-U.S. corporation owns the real estate through a branch, such as a single member LLC, this 

could result in the application of the branch profits tax (at a 30% rate, unless reduced under 

treaty). If a partnership is used, U.S. withholding tax might apply with respect to the non-U.S. 

partners’ distributive share of ECI. 
 
Where U.S. rental real estate is held by a U.S. pass-through entity, the purchaser of a non- 



	

+1.212.300.2899 | www.rm.partners   

DENVER 
Attorney	Advertising	

 NEW YORK 
©	2018	Roberts	Moghul	&	Partners	LLC 

U.S. person’s interest in such an entity may be required to withhold 10% of the amount realized 

on sale or disposition of the interest in that entity, should that entity be deemed to be engaged in a 

U.S. trade or business (note that this is a separate rule, albeit similar in effect, to the discussed 

below in relation to withholding upon proceeds of the disposition of a USRPI or interests in a 

USRPHC). 
 
Structuring Considerations 
The appropriate holding structure for U.S. real estate assets and investments depends upon 

several often-competing considerations. There is generally at least some tension between 

maximizing after-tax returns in the client's home country (including tax-efficient repatriation of 

rental income and/or sale proceeds) and minimizing the client's overall U.S. tax, reporting, and 

liability exposure. Broadly speaking, therefore, certain structures often are better suited to certain 

types of use (e.g., personal residence vs. passive investment vs. commercial rental property vs. 

real estate development/redevelopment). The anticipated amount of annual net rental income 

expected to be generated should also be taken into consideration. 
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Rental Income Property 
Direct ownership and “flow-through” structures have historically been significantly more efficient 

from a U.S. withholding tax perspective on repatriation of rental income, and may still be preferable 

if it is anticipated that an investment in U.S. real estate will generate significant amounts of rental 

income. In that case, however, additional planning should generally be undertaken to reduce U.S. 

estate tax exposure. 
 

Moreover, with the recent Federal repeal of certain rules related to interest payments to related 

parties, and their replacement with a “blanket” rule generally limiting interest deductions to 30% of 

income (a requirement that is potentially subject to certain additional limitations and important 

exceptions), on a case-by-case basis debt financing may be either less or more restricted that 

before, as no longer necessarily needing to satisfy certain debt- to-equity safe harbors often 

important under prior law, but instead subject to a general deduction cap, unless generally: (i) 

below the relevant income thresholds for such cap to apply; or (ii) electing out of such interest 

deduction limitations – and into an extended depreciation method. 
 

Thus, in certain instances where it is anticipated that projects will largely be funded with debt, a 

corporate vehicle may wind up being the more income-tax efficient approach. In such cases, 

however, particularly under the elective regime, depreciation (including but not limited to “bonus” 

depreciation of certain qualified leasehold improvements) may be limited. 
 

In other cases, then, where it is anticipated that substantial immediate deductions may be 

possible and/or necessary from an operational perspective (generally likely to be applicable in 

certain commercial, as opposed to residential, real estate transactions), a larger percentage of 

equity as opposed to debt funding may often be the more efficient path. In such instances, a direct 

or pass-through structure may be appropriate, although once again this will be fact specific, and in 

certain cases where it is anticipated that profits will be reinvested in the U.S. trade or business a 

single non-U.S. holding company may be preferred. 
 

In any event, before deciding on holding structure and whether to make the relevant U.S. tax 

election(s) it will be necessary to carefully consider the nature of the property and project at hand 
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(i.e., whether certain improvements are of a nature and character such that they may be eligible 

for “bonus” depreciation), weigh the utility of interest deductibility against the potential loss of 

accelerated deductibility of certain improvements/renovations (and slightly diminished utility of 

overall depreciation deduction by dint of extension of the overall recovery period), and to 

determine availability and extent, in the case of a pass-through structure, of the up to 20% 

deduction applicable to certain pass-through income. 
 

Residential Property 
Where an investor simply wishes to acquire a U.S. residence for their own personal use, 

particularly if only occasional use or for a limited time period, the non-U.S. person may wish to 

consider acquiring and owning the real estate directly, or through a single member U.S. LLC. 

Although in such case there is U.S. estate tax exposure, as mentioned above, either: 

(i) mortgages may reduce the value of the potential U.S. estate subject to tax (subject to mortgage 

interest limitations), and/or (ii) life insurance planning may provide a sufficient benefit to offset and 

mitigate the resulting U.S. estate tax risk. 
 

The recent introduction of additional limitations on deductibility of mortgage interest (i.e., the 

reduction of the mortgage principal amount on which interest may be deducted from $1 million to 

$750,000) may - at the margins – reduce the overall utility of that technique. 
 

Although such deductions are unlikely in most cases to be a factor for Non-U.S. Persons, as they 

generally would not be filing U.S. federal income tax returns in any event (absent the choice to 

rent out the U.S. property to generate income, or if they have a U.S. tax filing obligation arising in 

connection with other income/other activities, or if they have or expect they might have dual 

residency for all or any part of any year in which they hold the property. Nevertheless, Non-U.S. 

investors in U.S. real estate should bear in mind that state and local property tax deductions may 

be limited (i.e., subject to a combined $10,000 state and local income, sales, and property tax 

deduction cap) for U.S. federal income tax purposes. 
 

Investment Property 
Where an investor’s priority is simplicity and "ease of use," the goal is maximizing total return over 
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a long-term period, and the investor does not wish to specifically tailor a structure for their 

purposes, we generally see a tiered non-U.S./U.S. "corporate stack" holding structure being used. 
 

While these structures are typically less efficient from an U.S. income and withholding tax 

perspective than alternative direct ownership or "flow-through" structures (such as partnerships, 

limited liability companies ("LLCs"), or hybrid tiered holding structures involving an offshore 

corporation and a U.S. partnership or single member LLC), those alternatives typically carry 

varying degrees of increased risk with respect to some or all of the following: 

U.S. "branch profits tax," potential U.S. transfer tax at death or upon gift to another (estate and gift 

tax), potential liability exposure for the investor, additional compliance or administrative complexity 

and cost, or additional U.S. withholding and information reporting complexity (FIRPTA and/or 

FATCA and/or ECI withholding by underlying lower-tier investment funds/partnerships). 

If an investor wishes to acquire a property for both personal use and for investment (as long- term 

capital appreciation), another alternative to consider may be to employ a U.S. trust. If the trust is 

properly structured and administered and initially funded with non-U.S. assets (i.e., cash 

transferred from a non-U.S. bank account), and the trust purchases U.S. real estate, these assets 

should generally not be subject to U.S. estate or other transfer taxes on the settlor’s death (and 

potentially on the deaths of children and descendants); however, at the margins this strategy is of 

less overall utility following changes in the tax law, insofar as the reduction in the corporate tax 

rate now results in up to a 23.8% combined effective tax rate on capital gains realized upon sale 

of property held by such a trust (taking into consideration the additional 3.8% NIIT that, although 

generally inapplicable to gains realized by a non-U.S. person, would likely apply to substantially all 

such gains realized by a U.S. trust), there may now in fact in most instances be greater income tax 

efficiency in holding such property within a U.S. corporation subject to tax at the 21% corporate 

tax rate, as opposed to within a U.S. trust. 
 

Alternative	Techniques	and	Advanced	Planning	
There are a number of additional alternative structures and techniques (e.g., shared appreciation 

mortgages and total return swaps), that may in certain cases minimize U.S. estate tax exposure 

while achieving U.S. tax efficiencies on rental income and capital gains upon the sale of the 
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property; however, these have a very fact specific application and are best suited to certain very 

specific investor goals. 
 

Achieving the most tax efficient outcome generally requires a case-by-case analysis, carefully 

considering factors including the nature and specific location of the underlying real estate, the 

country or countries of residence and domicile of the investor, the investor’s privacy concerns and 

tolerance for increased complexity and accompanying administrative and compliance costs, as 

well as the investor’s individual investment priorities with respect to the timing and manner of 

repatriation of income. 

	
Please feel free to contact us should you wish to discuss options tailored to specific situations. 
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